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Apaian Muaynosuh

KPATAK TEOPHJCKH YBO/J

HACIESE

Y I'PABHY 3ALLTHUTY KYATYPHUX JOBAPA

maHyes KaHT je y CBOM NpPeTKPUTUYKOM MEPUOJY

M31a0 OMamK crnuc HasBaH »O Jienom u y3Buiiie-

HOM« y KOjeM je Te JIBeé BPe[IHOCTU MPUKA3a0 Kao
OJIBOjeHe M HE3aBUCHE BPJIMHE KOje He Mory jenHa 6e3 apy-
re, Koje ce npuBiaye M J0nymwasajy 6e3 usriena na ce yje-
JIUHE Y Apyrom 0OJIUKY, OCUM Yy noTajHoj mehycobHoj 6opou
M Hepa3jalIkeHoM y3ajaMHOM NpHUBJayery. Beda kyaType u
ucTopuje' jenan je oji TeMeJbHUX M0jaBHMX 00JIMKA T€ MoJia-
pM30BaHe CHMHTe3e, pa3aneTocTy usmehy yssuiieHocT koja
u3pama M3 AyOMHEe BEKOBA M CTAMEHOCTH HCTOPHjCKOT
Tpajarba W HEYXBAT/HUBOI TPEHYTKA JIeroTe KOjy OTKpUBa,
OKHBJbABA M ODHaBIbajyhu NOXKMB/bABA CAMO HEH CBEIOK,
MOJIEPHU YOBEK.

Kynrypua nobpa cy nama 6m3ak npumep par exellence
3a Ty ouapaBajyhy Be3y Jienor u y3BHIIEHOr, YTKaH Y Haly
OKOJIMHY BEKOBHUM [apoBHMa HeOpOjeHUX reHepanmja Koje
HaM rpeTxoje. AJiM Kao I0M, Cyce/l M MpaTHJIALL Haller cBa-
KOJIHEBHOI OMBama OHa CY MCTOBPEMEHO M NpernpeKa Jbyl-
CKOJ yTHJIMTAPHOCTH, TPOILIHA Nay4YMHa KOja NMpeKpuBa orpa-
HUYeHH BUIUK Dosbe OynyhHoCTH, Tpar M 3aocTaTak MpUBKI-
HO rpeBa3suheHnX UCTHHA KOje Y MOroJHOM TPEHYTKY Tpeba
HEN30CTABHO Pa3rpHYTH, MPEeOOJIMKOBATH WM jeIHOCTAaBHO
3aTPTH MUPHE CaBECTH. Y HEN30EKHOM HOUTMUHKOM ACTIEK-
Ty Haler OMBamba, CKJIOHOCT KA HEMMPHOM jEIMHCTBY y3BU-
IIEHOCTH W JienoTe YecTo Aenyje kao bonehuBoct mim Beh
3HaHa HaM OOJIeCT Halller HECTPILEH:A 34 HOBOM, cBe Behom
ynobHomhy M 3a HCKa3MBambEM CMMCIIA 3a pa3dalKapeHoCT
y CaBPEMEHOCTH, 3a HheHe HAMET/LUBO PUTYaJIHE TPEHI0BE U
BproriaBo Tekyhe cTuiose.

JlpeBHa je MCTHHA [1a Cy MOJMTHKA M MpaBo GJM3aHLM,
Pomyn u Pem umBum3saumje napcrasa, OHOT BEYHTOT MOHY-
MeHTaJHOoT rpahema M pasrpabuBamba JbYICKUX BPEIHOCTH
KOje yKa3yje /ia NpOIIIOCT, HAKO jeJIMHU YBPCT TeMeJsb Ha KO-
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JEM MoYMBamo, yBeK JieJyje ¥ Kao Heka Bpcrta horror vacui
Haie canameocTu. ITo cBojoj nmpuponau, obe oBe nenaTHOCTH
cy nocurymse ancillae 6ynyhHocTH, Kako CBOjUM 1IM/beBUMA,
TAKO jOII BUIIE MCUXOJIOMKHA MAHHUITYIATUBHUM TEXHHUKaMa
Ha KOjUMa 3aCHMBAjy cBoje Ouhe.

ITpago je ca cBoje cTpaHe 3aMMIIJLEHO U OCTBAPUBO Ka0
MHCTPYMEHT TMOJIMTHKE, aJi j€ YeCTO MCTOBPEMEHO U HheHa
npenpeka — Beh kao nocebHa CTpyKTypa ca CBOjUM COMNCTBE-
HHUM 3aKOHMTOCTHMA, aJIu U Kao (hopMa CBECHO 3aMMIILIbEHA
na yrpabyje cBojy HenmpoMeH/BMBOCT ofipeheHOM CKyITy 3Ha-
YajHUX JABHUX NPHHIIUIA,

Y 10j cebu CBOjCTBEHO] AHTHHOMMYHO] YJIO3H, TIPABO Jie-
Jiyje y CyNnpOTHUM MpaBLMMa M KaJa je Y NUTamy 3amTiTa
KYJATYpHHUX f00apa. MHOTM aKkTH BaHIA/JM3Ma YUMHEHH CY
ca 6J1aroc/JI0BOM J1aTHM 10 CaBpIIEHO] NMPaBHO) MPOLELYPH;
y npaBHOj (hOPMH 3aTUPAHH CY YNTABH IPALOBH, CIIALMUBAHE
Cy KIbUre, na v YyuTaBe HauuoHanHe 6ubmmorexe. Ca npyre
CTpaHe, TpalMIIMja U OiprKaBakbe KyJITypPHOI KOHTHHYHTETA,
nocebHO HAUMOHAJIHUX cMMOOJIa M PeJIMTHO3HUX obeseK)a
CBEMPUCYTHH CY MOJNTHYKH LIWBbEBH U KA0 TAKBH HAMETIHUBU
Y CBMM IIPABHUM CUCTEMHMA, CaJIallilbuM 1 ponumM. M3 tor
pasJjiora, oCTOje KOH3epealiueHy U PA360JHU ICIOBH CBAKOT
npasHor cuctema. [la 61 pemmia Tako HacTase NMOJMTHYKE
napajiokce U NpaBHE aHTUHOMM]e, JIpAKaBa ce NPUXBATa KeH-
TAyYPCKOr 3a/laTKa U camy cebe obasesyje a 1o norpedum na-
pasmilie WK YaK OJCelia OHe CBOje JiesioBe Koju ce MehycoOHo
yjenajy, ca ycrexom Koju peioBHO M OJITOBapa NpHPOIH TOT
MoyxBara.

Ono wTo oB/le HA3MBAMO (YCJIOBHO pPedeH0) CUCTEMOM
MpaBHE 3alUTUTE KYJITYPHUX 00apa cnaja ynpaso y Te KOH-
sepsaiiiuéne NeJI0BE IBOCMUCIJICHOT MPAaBHOT CHCTEMa, OHe
KOjH MOKYIIaBajy 11a CMame IMHAMM3aM IIH/BHUX POMeHa y
MaTepHjaJHOM acCreKTy KYJTYPHOT KOHTHHYMTETa HEKOT




IMPHAO3H / APAI'AH MHUAYHOBHh

APYLITBA U [1a UCTOBPEMEHO CIIpeye MoJPUBAYKO [IejCTBO Bpe-
MEHa ¥ TPUPOJHE H JPYIITBEHE CTUXM]E HA KOPEHE Haller
ucropujckor namhema.

Hagsenenu 3anaTax je, kao mro he ce BUIeTH, y M3BeCHoj
MEpH IpyNUcaH y NporucHma v NpaBHUM NpoLiecuMa 1 Bpei-
HOBabMMa KOjU Ce M3PHYMTO DaBe 3allITUTOM KYJITYPHOT Ha-
caeba, anu je y jom Behoj Mepu pacejaH 1Mo CBUM MpaBHUM
obJjiacTuma, CpOIHMM, WJIH CACBUM ylasbeHUM. Tume (aka-
JIEMCKO) MUTake O TOME JIa JIK C& MOKE NOBOPUTH O HEKOj
fiocebnoj fpasnoj Ipanu Moxe 6UTH onbavyeHo a limine u3
JIOTUYKMX M CHCTEMaTCKMX pa3jiora, Iopen HeOCNOpHOr
pasJiora peJlaTMBHE He3HATHOCTH HEroBor 0buma.

Ha kpajy oBor yBoia Tpeba HanoMeHyTH 1a, y LIMpem
CMHCITy, CBE TIPaBHE MHTEHLIHM]E U MPOLIECH KOjuU Cy M3 W0
KOJHUX pa3Jiora CylnpoTCcTaB/beH OHMMa KOJU Ce OB/l pa3Ma-
Tpajy MPEeCTaBibajy »MpaBo« (M) KyJATYpHUX 10bapa, ajim He
1 BUXOBE 3awiiiuiiie, Beh cacBUM CyNpOTHO, NPaBHE Ipolie-
ce M HOPME IUXOBOI YrpoXkKaBama (BPeJHOCHO HEraTMBHO
1paBo), na ce HUKaKo He 61 cmeo noiehn HauBUTETY MHEp-
[IHje ¥ TOBEPOBATH arCOIYTHOCTH HKAProHa KOJU ¢€ KOPUCTH
y (Ha30BMMO MX) »100POHAMEPHMM« [1€JIOBMMA [PABHOT CH-
cTema, Te MPOTErHyTH CBOjy 3aXBaJIHOCT 3a NMPaBHY 3allTH-
TY KYJTYPHUX 00apa HA MPaBHU CHCTEM Kao LIEJIMHY.
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Panu nornyHocTH pasymeBama OBJIe Ha3HAYEHUX TPO-
OsieMa ¥ BUXOBE YIpajiihe Y HMpa TeOPEeTCKa pa3MaTpama,
Ka0 MPeTX0HO MUTakhe MOKEMO pa3/IMKOBATH NeT Moryhux
00JIMKa 3aIITHTE KYITYpHUX nobapa: 1. iexnuuxy 3auiiuidy
(koja 0OyxBaTa KOH3epBallujy, pecTaypaiujy, Tpe3eHTalujy
Y PEBUTAIIN3ALIH]Y ), 2, HPEEEHITUSHO-THEXHUMKY 3AUITUIRY (KO-
ja obyxpara mepe npeaynpehuBama HactaHka omteherwa Ha
KYJITYPHHM JIOOpHMa YCJIE/l: €/IEMEHTAPHUX HETNOro/ia, epo3u-
je TepeHa, ITETHOT JIejCTBA XeMHJCKHMX CYTICTaHLIM, IejCTBa
¢ope, payHe 1 MUKPO-OpraHM3ama; rnoxapa WM eKCrio-
3Uje; MACOBHHX CKYMOBa; TOKOM OpYyKaHHX cykoba; kpahe kao
¥ aKaTa BaHJanu3Ma), 3. GpuKyisarme u uspagy goxymenia-
yuje (koju 00yXBaTajy UCTPAIKUBALE, CTPYUHY M HayuHY 00pa-
1y, CTBapame U yMHOKaBame /TTyO/IMKOBaEe) 4. 3alITUTY gpy-
WIAGEHUM TAGHUDAIbeM U BAaHUpatsem u ypehewem Gpociio-
pa*w 5. Apasny 3auiiuiity (IETabHO U3J0KEHA Y OBOM paty)’.
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I - Teopujy npaBHe 3a1TUTE KyJITYpHUX A0Dapa moryhe
j€ M3rpaiuTi ¥ U3JI0AKMUTH CaMO y OKBHPY ILIMPer TeOpHjcKor
cXBaTama rpasa Kao apyurrsere rnojase. Osne he ce crora,
y CKJIajly Ca MHTErpaJIMCTHUKUM CXBATambEM [paBa, NpaBHa
3alITUTa KYJTYpHUX flobapa neduuucaT Kao geo dpasHoi
fipoueca® cuctiiema APABHUX HOPMU U TPABHUX BPEGHOBANA

HACTAAUX Y UUBY OUYBAIA U3B0PHE CYTACTIaHe Maldepujan-
HOI 8lga KyAypHOT KOHIRUKYUiellia HeKoT galiiot gpyuiiiea.

11— C 063upom Ha Fipaguuuonaine dogeae pasa na me-
hyHapomHO ¥ yHyTpaimbe, MPUBATHO U JaBHO, CYOjeKTMBHO
1 00jeKTMBHO, OJIHOCHO MaTepujajHO U (POPMAJIHO MPaBo,
NpaBHA 3alITUTA KYJITYPHUX 100apa ce MOKe CXBATHTH Kao:

1. lleo mehynapogrol ipaga, ako OBOM IPHJIMKOM OCTa-
BHMO T10 CTPaHW HEJIOYMMIIE Y MOIJIely TOra [1a Jii ¢e OHO IITO
TPaJHIIMOHAJIHO O3HAYaBaMO Kao »MehyHapoIHO MpaBo« MO-
7K€ Ha3BaTH MPABOM y HCTOM CMUCJTy KOjU BaXKU 3a YHYTpalll-
e NpaBo>. YocTanom, OHo To Mopa 6wty Beh u 3601 yHUBep-
32JIHOCTH XyMaHHX BPEIHOCTH KOje MMa 3a cBOj npeamets.

Kynryponoimke TeHIEHIMje Halle ernoxe Wy y rnpasily
riobanu3aiuje KyJITypHUX BPEIHOCTH M MHTErpaluje Halu-
OHAJIHUX M PErMOHAJIHMX KYJITYPHMX TEKOBUHA Y CBETCKM
donn kyrypre Gamrine’. OBaj Tpews je joun jaun y naHani-
e BpeMe MHTEH3UBHUX MehyHApOIHUX EKOHOMCKHX U ITOJIH-
THYKHX MHTErpaliuja, nojase HOBUX MeJIHja U YCrOCTaB/baba
cBetcke ungopmatusre mpesxke (WorldWideWeb, Internet).

Ca nosehanom axktusHowhy mehynapoaHux opranusa-
1Mja, a Hapounto OYH, Ha oHOMERY Pa3IMUUTUX YHUBEP-
3a1HO BaxkehMX MpaBHUX akaTa M y cBeoOyXBaTHUM mehy-
HApOIHUM aKILlMjaMa Ha 3aIITHUTH KYJITYpHUX Jobapa nose-
hasa ce u cTeneH ueHTpain3sanmje (craTHUKe ¥ IMHAMUYKE)
mehyHapomHor npasa y oBoj 061acT. Y 0BOM Moriejy, OHO
ce MocTeneHo npubMKaBa HOpMaMa YHYTPAIIHEr Npasa
JIprkaBa-4yJIaHULIA.

[Morenuumjasnne patine cykobe mehyHapoasu npaBHu J10-
KYMEHTH, OIHOCHO MehyHapoaHo 00M4yajHO NpaBo — ako ce
Beh He mMory u3behu — mokyiaBajy a orpaHuye Ha BOJHO
nojpyyje, v aa Tako Oap ydnake BUCOKe pu3MKe ormrehemba
KyJITypHEX 106apa y ciyuajy opyxkaHux cyko6a®. OcHoBHM
3axTeB MehyHapozaHor npasa ynyheH cBuM apikasama 1or-
nucHUIaMa oxrosapajyhe mehynaposine koHBeHUMje je Ja
OBa J100pa Byay 60jHo gucyHKIUOHAAHA W IOBOJBHO Yla/beHa
O]l BAXKHUX cldpailiewxux ayaxa kao u na 0yay jacho obe-
Aedxcena 'y cliydajy HacTyrnamwa OpyRHOT cykoDa.

3navajan BuI MehyHapoIHOr npaBa je mehyrapogro yio-
80pHo Hpaso (y Koje crnajajy OunatepaiHu U MyJITUiaTepa-
HH criopasymu). Y ob1acTy 3amTire KyJITypHUX 1o6apa oBaj
00K MehyHapoIHOr npaBa ce jaBJba Mpe CBera Kao rnpas-
Ha hopma mehynapogre yupkyaauuje Ky rypHux godapa (pas-
MeHe. H3J105K0€ U CJ1.), 3aTHUM Y BULLY peciuiiyyuje u peiaa-
cMaxa KyNTypHUX J100apa OrsbadkaHuX WK omrehenux sa
BpeME OpY/KaHHX CYK0Da MIIM TOKOM KOJIOHWjaJIHE BJIaJlaBUHE,
3aumiuiiie og Kpujymuaperna u uteiaine mplosune KyJTypHHM
nobpuma, ciyyajeBa HAKHaE NPOTHUBIIPABHO MPOY3POKOBA-
He wilieliie HA KYITYpHUM J10OpuMa ca mehyHapoiHum eJie-
MEHTOM M JIp., QJIi U KA0 MHCTPYMEHT lapaniiioeara apasa
KYAMYPHUX MarUHa Y BUIIEHAIIMOHAIHAM JIpyKaBama, ITo
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KPATAK TEOPHJCKH YBO/ ¥ TIPABHY 3ALLITHTY KYATYPHHUX JOBAPA

(Ha OmnaTepasiHO] M PELMIIPOYHO] OCHOBH) MOMKE 1a 00YX-
BATH YaK ¥ MPABO HA HEMOCPEHY TEXHUYKY 3alUTUTY ofipe-
heHux kyaTypHux gobapa THX MamUHA Ol CTPAHE [Ip/KaBe —
MaTHLEe Ha TepUTOPHjU ApYTe IpIKaBe.

Kako cy HopMe mehyHapogHor npasa HenoTiyHe HOp-
Me, Te Mopajy O1TH JIoMyheHe HOpMaMa (CaHKLMJOM) IpKaB-
HOI' MpaBa, MehyHapoaHO npaBHAa 3alUTUTHTA KYJITYPHMX
n00apa 3aKOHOMEPHO MPepacTa y YHYTpaIllkhe PaBo ApKa-
Ba — MehyHapoaHO MpaBHUX cybjekata peuenuujom (ckpa-
heHuM MoCTYIKOM CTBapaiba) MehyHapoIHO MpaBHUX JOKY-
MeHATa WM YHOLIewem ofipehenux jlonyna n Mmoaudgukanm-
ja y 3aKOHOJIABCTBO M TUME YHUPUKauujom ca MmehyHapoIHo
MpaBHAM JOKYMeHTHMA. Ty ce MCTOBPEMEHO 3auMIbe U He-
craje rpanunia usmehy mehynapoaHor u ynyTpatiimber npasa
KOje ce OTHOCH Ha 3alITUTY KYATYpHUX nobapa.

2. Heo yuyvHipawrel lipasa KOjU Moxke ODUTH TEMaTH30-
BaH Y jelIHOM WM BHIIE NMponuca (3akoHa W/ Ipyrux
aKarTa) wiv KoauguKoBaH.

3. Kao jasno fipaso, jep ce apKasa y OBMM OIHOCHMA He
rojasJbyje Kao paBHONpaBaH MapTHEP NPUBATHUX NPABHMX
cybjekarta, Beh kao nmponmcuBay, apdMTap M rapaHT npasa.
[paBHa 3aiuTHTa KYJITypHHX 100apa ce y NOTIYHOCTH 3aCHH-
Ba Ha TpuHyuity xeitieponomuje. T1o onmre u3paxeHoM cTa-
HOBHIITY, [Ip’KaBa Ha OBOM MOIPY4]Y LITHTH T3B. »JaBHH MHTe-
pec« Koju je HazpeheH eKOHOMCKHM, MOIHTHYKHM, BEPCKHUM,
MPaBHUM M JIPYTUM HHTEPECHMA M0jeIMHNX MPaBHUX cyDje-
KaTa y ofHOCy Ha oBa no6pa’.

Tako3ssaHe gyacnociiu ceaxol wosexa u ipabanuxa (WHIN-
BWIYQJTHO jaBHO 1PABO) MOjaBI/bYjy C€ M Y CUCTEMY npaBHe
3aIITUTE KYATYPHUX Jl0Dapa (HIp. Kao obasesa CBaKora Ko
npoHahe Takgo 106po na ra cayypa, OIHOCHO HE OIUTETH, A
ra npujasu HaieskHom oprany u ci.)'?,

4. TMoxena na maid@epujaano u opmaino Npaso je 3ac-
HOBAHA HA MPaBHOTEXHUYKO] HYKHOCTH TpaHchopmucarba
YKHEEHWLA MPENpaBHe CTBAPHOCTH Y MPABHO PEJIEBAHTHE W
BU/UMBE YMHEHULE TTYTEM HBUXOBOT Mpeob/IMKOBambha rpe-
Ma TPaBHO yTBpheHum MoznenmMa i npouenypama.

Otiwitie hopmaaro (ApoyecHo) Apaso Koje ce npuMersyje
W y Ipolecy NpaBHe 3amTHTe KYJTYpHUX 100apa cy yrias-
HOM CTaHAPAHU CYICKN (KPMBHYHM, rpahaHCcKu) M yripaBHn
TIOCTYIILIM, MaZIa M OHH MOTY MMATH M3BECHe crielimpuIHOCTH
(unp. npumena ckpaheHor NOCTyNKa y ynpaBHOM NOCTYMKY
y Penybmum Cpbuju 360r npeTnocraske J1a ycTaHOBA 3ain-
THTE PACTIOJIaze CBUM pelleBaHTHUM rogaiuMa norpedbHum
3a OJLIIyYMBALE O 3AXTEBY CTPAHKE WTIL. ).

Y fiocebno hopmaano (HApoyecto) Apaso 3alITHTE KYJITYp-
HUX n0bapa crnafajy npasHy NPOLECH, HOPME M MOHALIAA
Koju onpehyjy M ocTBapyjy cTBapame M (PyHKIMOHMCAIbE
opraHa (MHCTUTYLIMja) KOju 0DaBJbajy NENATHOCT 3aIlTHTE Ky.Jl-
TYpHUX n06apa — ochueare, Oplanusauujy u HagAeHCHOCH —
Kao w Hocyhiak KOju OBH OPraHH CpoBoOJie Y W3BpIIaBakby

cBoje HaexHocTH. Ioceban nocTynak je 0OMYHO NpeBu-
hen 3a npornamasase (yrsphusame) kynrypuux nobapa. On
Y CBOJUM pasiMuuTHM (hazama MoKe 1a 0DyXBaTa MHTEPHH,
ynpasHu W/ CKYNIITHHCKH, TIA W CYJICKM NOCTYNAK (HIp.
KOHTPOJY ycTtasHocTH W 3akonutoct). Ilpasuu npouecw,
HOpPME ¥ NOHallaka Koju oapehyjy ¥ ocTBapyjy canpxaj u
UM/BEBE JENaTHOCTH HABEIEHHWX OpraHa, opraHMsaumja u
nojenamHala npeacTasibajy, HACyNpoT TOMe, Maldepujaino
Apaso sawi@uiie KyrypHux nobapa'l,

4. Kako cy0jeKTHBHO NMpaBo (Kao MepeMIiTopHo) AepH-
BHPA M3 ODJEKTUBHOT, Tj. MPECTaB/ba APKABHUM CPEICTBUMA
¥ TEXHHKAMa NOAPKaH, OIHOCHO NPU3HAT NPUBATAH UHTEpeC,
Y CTPOFOM CMHCJTY PEYH MOCTOjM caMo 06jeKTUBHO 1paso! 2,
CyOjeKTHBHA NpaBa ce Y NPaBHO] 3alUUTUTH KYJTYPHUX J10-
Dapa jaB/bajy CTOra Npe CBera y CBOM HelamusHoM 8Ugy —
NPEKO CHCTEMA OrpaHnyera crioboje qHCnoHupata cybje-
kara. CyOjeKTUBHA npaBa ce MoJICHCTEMOM TIpaBa 3allTHTe
KYATYPHIX f0Dapa 3anpaso ycMepasajy ka TpaHcqopMucary
npasHKx cybjekarta y Hocone oapeheHux oniurepyiTse-
HHUX PYHKIIH]a.

Criewugpuuna cybjexiiiuena fipasa BRACHNKA, OTHOCHO KO-
PHCHHKA KYJTYPHHX 00apa cy 00WYHO: 1a 3aXTeBa CTPYUHY
nomoh 1 oropapajyha TeXHH4Ka CpeicTBa, Kao U MoTPOLIHA
MaTtepHjaji, noTpedHe 3a UCMYHHbABAE HErOBUX JABHOMPAB-
HUX ODaBe3a NOBONOM 3allTUTEe W Kopuirthewma KyITYpHHX
nobapa, Ha HakHaLy mTere Kojy Tprm 36or criipoBohera Mepa
TEXHHYKE 3alITHTE, 1a Oyzie 0Dy4eH 3a NpaBuIHY 3aITHTY U
xopumheme KyaTypHor 1obpa u ¢

[l - MecTro npasne 3aurrure KyaTypHux aobapa y cuc-
fiemy fpasa ce oapehyje ypehemem npaBHUX U3BOpa OIHO-
CHO (y (hOpPMAJIHOM CMHCJTY) OFIIITHX HOPMH O 3ALUTHUTH IPy-
NHCAHMX MPEMa HBHX0BO] CAAPAKHHH, OIHOCHO APYLITBEHUM
OJIHOCHMa KOjU CauMibaBajy rmojipyyje ApyurrseHe yHKim-
J€ 3aIUTHTE KYJITYPHOr KOHTHHYHTETA JaTOr [APYIITBA.

Cucremarcke nesune (npasHe rpaHe, NpaBHa Havesna v
[IpaBHE YCTAHOBE) KOje YMHE eJieMeHTe CHCTeMa 1paBa a Koje
nesmmuyHO 00yxBaTajy (v Tako cBojom ykynHomhy y cebu
pacTBapajy) cMCTEM NpaBHe 3aIITHTE KYITYpPHUX 100apa cy:

1. Yemiasno ipaso. Kaxo je 3amaTak onpkaBatba KyJmyp-
HOI' KOHTHHYWTETa BUTAIHA (PYHKIIMja CBAKOT ApYIITRA, Behu
Opoj MontepHnX npkaBa je npensuba cBojum ycraBom. Pas-
JIOI TOME j€ YHEKOJIMKO U cBevaHa (popma U ayTopuTeT ycTapa
(KOju THM CBOjMM CBOjCTBMMA Tpeba na ajleKBaTHO MIeOJo-
LLUKH OPA3H 3HAYA] APYIITBEHMX OIHOCA KOju OMBajy yeTas-
HO PEryJMcaHy), HO MHOIO 3Ha4ajHuja je noceOHa rapaHimja
KOJy YCTABHOMPABHA 3allITUTa NPYKA KYIATYPHUM H106puma
KpO3 KoHHipoay YCHasHOCHIU NeNOBAka NMPaBHON npoleca
ITyTEM YCTABHOT CY/CTBA, HAI30POM HAll HEMOCPEHOM aZIMH-
HUCTPALMjOM y OBaBIbamy OBe (hyHKIIHMjE H, HAPOUHTO, Y MO-
ryhHOCTH yCIOCTAB/BAMA OHUMEUX HOPMU €A HETOCPEGHOM
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MPHAO3H / JPAT'AH MUAYHOBHH

Hpumenom (»1ipaBa n obaBe3e CBAKOr YOBeKa U rpabanuHa«),
Oe3 yera je BLUXOBA 3alUTHTA eX lege NpaBHO HeyTeMe beHa.
Ocum Tora, ojie Tpeba uctahu 1 caBpeMeHy TeHIEHIIN]y
Ka CHHTETHYKOM MPHUCTYITY 3alITHTH €KOJIOMKE U KYJITYpHE
OaInTHHE KPO3 KATErOPH]jY T3B. uHlldelpaaHe bawidune y Me-
hyHaposHMM JOKyMEHTHMA KOja CBOje MECTO MPBEHCTBEHO
HaJla3u y ycTaBUMa NMoje/IMHUX APKaBa, ITO MOBJIAYM U 3a-
XTeB 3a ofrosapajyhum npomMeHama opraHu3aloHe CTPYK-
TYpe HernocpeaHe aMUHUCTPaMje H MHTEPAUCIIMIUIMHAPHOM
(MHTEpPECOPCKOM) NMPUCTYITY HeHO] 3alITHTH.

2. Yapasno (agmunuciipaiiiusno) upaso. Kao nodpa on
noceGHOT KYJITYPHOT M MCTOPHJCKOT 3Hayaja 3a CBaKO IJo-
OaJiHO IPYIITBO, KyJITYPHa N00pa 3axTesajy u onroesapajyhu
CTPOT CHEUMjaMCTHYKH, CTPYYaH M HAYYaH MPUCTYIL.

Y CBaKOj KYJTYPHO] 3ajellHMIIM Haj3HauYajHHUja nesa
YMETHOCTH, TIPUMELEHE YMETHOCTH, HayKe M TEXHUKE U 3Ha-
YajHU UCTOPH]CKH M3BOPH CE KA0 HEeHH IMBHIIM3AIIN]CKU TeMe-
JbU M3y4aBajy U 4yBajy ca noceGHOM NaKikOM M Y3 AHTa’K0Ba-
€ BPXYHCKHUX KaJPOBCKUX M MaTepPHjaJHUX MOTEHLMjaa.
W13 naseieHor pasjiora, Ha 1jiaHy pJkaBHe OpraHusaluje ce
00pa3syjy noceOHH Ap)KaBHU (YIIPaBHU) WK IPYLITBEHH (IpY-
IITBEHE MHCTUTYLIMjE, jaBHE ciyxOe) CTPyYHM OpPraHu Kao
clieyujaru3oeana ciapyuna cayxba Kojoj ce moBepaBa co-
uMjanHa hyHKOMja OuyBakha MaTepUjaTHOT BUIA KYITYPHOT
nacsieha pator apymrsal3,

KyarypHu 1 MCTOPHMjCKH 3HAYA] UMELEHULIA U NpejiMeTa
je y najsehem Gpojy cirydajeBa yCKO CTPYHHO MTUTAE U 4ECTO
Ce MOKE€ YTBPIUTH CaMO HayYHUM METOIUMA (IITO HApPOUM-
TO Ba’KHM 32 UCTOPHJCKHM 3HAYa]) U BULIETOIMILEUM PAJIOM.
To je jenan oa pasiora NOCTOjaka UWUPOKUX GUCKPEUUOHUX
[{pasa CTPYYHUX OPraHa 3a 3aIITHTY KYJITYPHUX fobapa, Ko-
ja y najsehem Opojy cnyyajeBa caMo NpeTeHO (hOPMaITHO
MOry OWTH KOHTpOJIMCaHa Ofi Xvjepapxujcku Hanpehenmnx
YIPaBHUX OpraHa.

3. JaBHu uHTEpec 3alTHTE W HEIMCKPUMMHHMCAHE J10-
CTYNIHOCTH KYJITYPHUX N0Dapa CBUM 4JIaHOBMMa APYIUTBA
Hamehe norpedy 3a cmambeHOM npeHocusoirhy rpahaHckux
rnpapa Ha KBHUMa (MOBOJOM HBHX) M 3a ACJIMMHYHUM CYHCTIU-
myucarem ipahanckoupashol pexcuma agMuHUCTapamiueHo-
ipasnum (jasHoUpasHum).

Kako noxkrpunapsa nojesia Ha jaBHa U npuBaTHa no6pa
HUKazla He Moke OuTH ancoiyTHa, Beh u 360r camor oncro-
jama oBHX 100apa y ycJIOBHMA MOCTOjakbha TPAKMIIHUX OJIHO-
ca, Te yBek Moryhe npomeHe yclioBa bHXoBor kopuinherwa (a
THME U HAMEHE), y NPaKCH Ce OHA YBEK HaJlase y Mpomery y
M3BECHOM CTEMNeHy, Te KyATypHa fobpa crora Tpeba cBpeTa-
TH Y KATEropujy gobapa y olpanuuenom Apomeidy 4axk v Kkana
je IIXOB MPOMET U3PUUMTO 3abparen’?,

Csapra fpasa na KyJATypHUM 100puMa: CBOjUHA, Tpa-
BO Kopuithema, ciyKOEHOCTH M 3aJI0KHO NpaBo Hajuelnhe
nobujajy cnenuduyHe rnojasHe obsMKe.

[TpeTniocTaBKOM 112 je joil HeOTKPUBEHO 100po Koje MMa
takruka obesiekja Ky rypHor 1o6pa res publica MCKIbYUy-
je ce okynaumja Haa res nullius kao Moryhu HaumH cTUIaBba
CBOjUHE HaJ KYJTYPHUM J00pHMa.

Cruiiame CBOjUHE HAl KyJITYPHUM J00pUMa ITyTeM OfiprKa-
ja y BehuHu npaBHMX cucTema je uckibydeHo. Takohe oou-
YHO HHMje Moryha HM anponpujanmja.

Knacuunrm arpubyri npasa cBojuHe, usus, fructus u abu-
Sus MOIM(PUKOBAHM CY M OrpaHMYEHH OIMIITOM MAKCHMOM J1a
ce KyJrypHa 106pa MOTY KOPUCTHTH CaMO y CKJIajly ca Hu-
XOBOM HameHOM (salva rerum substantia et dignitas utendi),
JIOK ¢y omrrehuBaibe, 1a 4ak ¥ CaMOBJIaCHA Npepajia CTBapH,
3abpambeHn Kao IesIMKTH (3abpana abususa).

Yeyc ce Moxke MOIMGUKOBATH U NOja4aHUM CTaHIapAOM
Maibe BJACHUKA MPeMa OpKaBaby CTBApH (»y CKiajy ca
MPONMCAHUM Mepama 3allITUTe« U CJL.).

Tpeba nomenyTH u crietduyHe 0dJIMKE MHCTUTYTA Uni-
versitas rerum 3abGpaHy pasjequmaBara LeJauHa (30MpKH,
3a0CTABLITHHA U JIp.) ¥ 3a0paHy ofiBajarba NMOjeIMHUX JIeJIOBa
(accesorium) crBapu (pU3HMIIE, MKOHOCTACH M 1IP.) KOje ce
T0jaBJbyjy Kao orpanuyeme kopuirhema (MpaBHo).

Criermcpyane cayxcbenociiu (servituti) Ha KyJITYpHUM J10-
Opuma Mory 6uTH: 0baBe3a ycTynama CTBapH Pajii HeHOr jaB-
HOT M3J1arama, OMoryhasarme JOCTYTHOCTH KyJITYpHOT Jo6pa
jaBHOCTH, OMoryhasame CTPYYHOT M HAYYHOT MPOyvaBama,
omoryhaBamse cripoBohetba Mepa 3aluTUTe 1 CII.

Peaanum Mepettiuma (MHAYe KAPAKTEPUCTHYHUM 32 (e-
YIJIHO NpaBo /KyJyK/) MOTY Ce CMaTpaTH eBeHTyasHe 00a-
Be3He MpecTallije BJacHUKa Koje npate cya0uHy nobpa: 1a
crnipoBosm yrephene mepe 3amrure, 1a obasemrasa Hajie-
’KHE OpraHe U OpraHu3aliije 0 NpoMeHama Ha cTBapH, 1a oyze
o0yyeH 3a BUXOBY 3airTuty U ap. OBy TepeTH, Kao u ciryxoe-
HOCTH, MOTY OMTH M ripeiMeT 00aBE3HOT YIUCaA Y 3€MIbMIIHE
KHHT'E.

Fructus ka0 HOB4aHM MPUXOJ] O] CTBAPH MOKe OUTH Orpa-
HMYEH HeroBMM HAMEHCKHM BE3MBAIbEM 34 yJlarame y ofp-
JKaBame CTBApH WK cripoBoheme Mepa 3aiuTure u Cil.

Y uHTepecy 3aiTuTe KyJTYPHUX 10Dapa Moxke OUTH 3a-
OpameHO YCTaHOBJbEHE 3aJI07KHOT MPaBa Ha OBUM J100pHMa
WIW TIPONMCAHO JIa TUTYJAp OBOT MpaBa MOXe OUTH camo
Ap’KaBa, OHOCHO 011 ke oBamhen opras.

Obaulauuono Apaso — HAPOUUTO CTBAPAKLE IUCTIO3UTHB-
HUX MPABHUX HOPMH MYTEM IPABHUX M10CJI0BA — OrPaHUYEHU
cy fpasom (lipasiom mohjy) dpeue KyHosuHe Koje 0OMYHO UMa
APKABHH WIN NPABHUM CUCTEMOM JIEJIEFHPAHU JIPYLITBEHH
opras, 3aDpaHOM WM OrPaHHYEHEM U3HOMIEHA KYJITYPHUX
nobapa ca tepuropuje onpehene apkase (OrpaHUYEHE Me-
byHapoHor npomera).

Haj3nauajuuju u3Bop 00JIMrallMOHMX OJIHOCA Y BE3M Ca
3ALITUTOM KYJITYPHUX 100apa je obasesa Ha HakHagy wilierde.
Cayuaj koju je ocobeH 3a 3alUTUTY KyJATYpHUX nobapa je

224



KPATAK TEOPHJCKH YBOA ¥ IMPABHY BALITHTY KYATYPHUX JOBAPA

obasesa gpacase ga HAGOKHAGU WIAETTY 8.1ACHUKY OTHOCHO
KOPHUCHHMKY KYJITYpHOT 100pa 3060r Heke ol popmu orpaHu-
yaBama MpaBa CBOJUHE KYJTYPHOr 100pa rope HaBeaeHMX.

WHeTHTYT 06JIMralinoHOT MpaBa KOjUu UMa CHCTEMATCKY
NPUMEHY je jasno obehawe naipage MLy Koje TaKBO 100po
OTKpHUje M MPHjaBU WK TPeia HAJIEKHOM Oprany (ciyuaj
T3B. NO3UTHBHE CAHKIIMje).

4. Kpusuuno fipaso. Y ckiany ca (pyHKIM]OM KYJITYPHHX
nobapa y ApyLITBY ¥ CPa3MEPHO HUXOBOM JIPYIITBEHOM 3Ha-
yajy, BHX0BO YHHUINTEe Win omrehewe y Behnuu semasmba
cMaTpa ce KpuBHYHUM jieioM. MicTo ce Moke OHOCHTH 1 Ha
M3HOMLIECHE KYJITYPHUX J100apa ca TEPUTOpHje I0THYHE ApKa-
BE, MPUCBajatbe W/WIK HelpUjaB/bUBabEe KYJTYPHUX 100apa
Koja cy npoHahena kao res nullius, a u3y3eTHO U HeBpILICHE,
OIHOCHO HeoBJIalTheHO BpILIEHE CIYKOEHUX Paiku Y Be3n
Cca 3alTHTOM KYJTYPHUX a0bapa.

3aBucHO 0]l 3Hauaja APYIITBEHUX OIHOCA KOje IITHTE,
KPHBHYHO MpaBHe ozipeabe Mory OUTH pasiu4uTO cuTeMa-
THCAHE — Ka0 CACTaBHU JIE0 KPUBHYHOI 3aKOHMKA WJIM Kao
noceGHe riaBe CreljaJIHuX MPOUCca KOjU peryJimiiry 3aiimh-

TY KyATYpHUX nobapa.

IV — Tlpema ogpyujuma sauitiuitie, 3aITHTa KyJITYp-
HUX JI06apa ce jaBiba Kao 3allITUTa MOKPETHUX W HEMOKPETHUX
KYJITYpHMX 100apa, y OKBUPY Oubauoiieuke (ctapa u petka
KEUTa), apxuscke (apxvBcka rpaha), 1e1aTHOCTH KuHoliexa
U My3eja (3a TIOKPETHA) M AeJIATHOCTH 3audiiiuiiie CHoMeHuKa
Kyaliiype (3a HENMOKpeTHa KyITypHa no6pa). Caka of oBUX
obJiacTi noceyje onapebene cnennguuHOCTH, TE CE MPABHU
npoiec opje rpaHa on moryhe noverne konudukanuje 3a-
jeTHUYKe OCHOBE Ka 1M0CeOHUM pellemnbuMa U PABHUM Tex-
HUKaMa 3a CBaKu OOJIMK [AeJIAHOCTH.

V - Ilope onuTHX dpasHux Haweaa (Makcuma) 15, y obna-
CTH NPaBHE 3aLITUTE KYJITYPHUX 100apa MOry c€ yCTaHOBHTH U

a. nocebHa Hayena Koja cy creumcuyHa, OTHOCHO MO-
ceOHO KapakTepUCTHYHA 3a OBY 00JIACT:

1. illweitia Haneiiia KyAlRypHOM gobpy je upesep3ubuina
(Henagoxnaguea). BpeHOCT ayTeHTHUHOCTH KYJITYPHUX J10-
Oapa (Tpara jeane enoxe, MCTOPHUJCKOr NOPEKJIa, BPEMEHCKe
MCKOPEHEHOCTH) — IITO je yrpaso wuxosa differentia speci-
fica ¥ OCHOB CBMX OCTAJIMX HUXOBUX BPEIHOCTH — HE MOKE
HUKAKBUM KaCHMWJUM 3aXBaTUMa OMTH PEKOHCTPYMCAHA HU-
T cyrnictutyucana. OBO HaueJsio je nocjieauua KyJIrypHe u
HCTOPH|CKE HellOHOB.bUBOCTIU KOjA TTPE/ICTaBIba apubyT CBa-
KOI KYJITYpHOI 106pa.

2. Pagme xoje 3agupy y cyUciianuy Kyaiityprol gobpa mo-
xce ga obas.va (uau ogobpasa) camo 3a o clpy4an u ogaa-
when opian (MPETNOCTABKA 3a0PalkeHOCTH CBUX AKTHBHOCTH
KOje yTMuy Ha 3amTuTy M KopHitheme KyJaTypHUX a00apa
KOj€ HUCY H3PUYNTO [03BOJBEHE).

3. Bawmwuiia kyamypHux gobapa je geaaminocii og Hapo-
yuiiol gpywiasenol 3navaja (1ITO 3HAYM J1a ce OBUM N0OpHMa
Npyxa unllien3ueHa UpasHa 3auiduiiia v To: yCTaBHA 1 3aKOH-
cKa, 1a ce o6pasyjy noceOHM opranu 3a 06aB/barbe MOCJ0Ba
Ha 3aITHTH KYATYPHUX 006apa, Jla IpkaBa aHraxyje 3Hart-
Ha martepujaina (pUHAHCHJCKA M TEXHMYKA) M KaJpOBCKa
CpencTsa, /1a UM je NpyKeHa KpUBUYHONPABHA 3alITUTA, J1a
MOCTOje AYAKHOCTH CBAKOT YoBeKa U rpahaHuHa npema oBum
nodpuma, uti.). Bunern takohe ad V 10.

4. Kyamypna gobpa cy sauitiuhena (fo ipasuay) u ex lege.
To 3nauun na cy osa 100pa 3amrTnhena Ha OCHOBY Henocpes-
HE TMPHMEHE OTIITHX 3AKOHCKHUX HOPMHU (»110 CHIIM 3aKOHA)
Ha OCHOBY (DAKTHUKOT MOCTOjama onpeheHnx ycimasom uiu
saxkonom fipegeuhenux cBojcTaBa — Oe3 cripoBohemwa noced-
HOT MPETXOIHOT MOCTYINKA NPaBHOT YTBphiBamha HHX0BE er-
3MCTeHMje of1 oapeheHor oprana (OBO je yBeK cJiyyaj ca yc-
TaBHONpaBHoM 3atnTuTom). ITonasu ce ox Tora ja je pev o
00jeKTHBHMM XyMaHWUM BpeJIHOCTHMA Koje Beh nocroje y Ha-
TYpaaHOM OOJIMKY (Y T3B. NPEANPaBHO] CTBAPHOCTH) Koje
[PABHM CUCTEM 3aTH4e, Te UX J0JATHO KOHCTUTYMIIE Kao
NpaBHe 1ojaBe caMo aTpHOYMPameM CaHKIHje.

AKTH O KOHCTATOBaMYy CBOJCTBa KYJTYpHOr 1o0pa cy
CTOra YBEK JIEJIMMUYHO JIEKJIAPATOPHM, & JISJIMMUYHO KOHCTH-
TYTUBHM (Majia y pasimunTiM cpasmepama). Pesum muxose
3alTUTE HAKOH (OpPMaHOr nporjamasata (yrsphusarma)
camo rnocTaje crpoxuju. Hanomenumo y3 1o z1a je akr o 1po-
riaimaBagy y jeIHOM JIPYTOM CMUCIY KOHCHUIAYUBan 3a
MPUMEHY CBUX OHHMX TPONMUCA KOjH BaKe CaMO HAKOH Mpo-
riamaBamha Hekor 00jeKTa 3a KyJTypHO 100po.

5. [asawe tipasnoi obauka dyiiiem obeaexcasamwa. Jla ou
ce u3berie nocJieinIe U NMpUroBop ignorantio iuris (6e3 003u-
pa Ha HayeJsio »ignorantio iuris nocet« Koje y oBoj obiactu
MMa CaMO CeKYHIapaH 3Hauaj ¢ 003MPOM Ha arcoyTHH Kapak-
tep omrrehema KyaTypHor 100pa — kao mro je Beh ucrakHy-
m)_lb

ObenexaBame KyJITYPHUX 100apa je U BajkaH MpejycioB
omoryhasama wUX0Be focTynHOCTH (Buetn ad VI 6.) u 3a-
IITUTE Y CJIyyajy OpyKaHor cykoba.

6. llpunyuii jaerolipagHoi opianudasara ceéojuxe Ha
Kkyamyprum gobpuma (sunern ad 111 3.)'7.

7. Ipuniguti ciias.sara Hog gpywiaeenu Hag3op wiu Yapas-
sare (capatiiesciiso), ykwyuyjyhu u excupoipujauujy.

8. lpunyuii jasnociau. OcTBapyje ce Kpo3: yImce y 3eM-
JBHIIHE KIbHUI'e, KaTacTap, perucTpe KyJTypHUX 1o0apa, obe-
JiexaBame, 00)aB/bUBAE HUXOBON CTATYCA Y CIYKOEHHM
rJIacHIMMa UTL.

Osaj npunumMn ciaenu 30or cnenuduyne npupone (per-
KOCTH) KYJTypHUX 100apa, ajiv U 3a MpaBHY CHIYPHOCT je 0]l
OMTHOT 3Havaja CTBApame jaKe HpasHe céeciit O BUXOBUM
CBOJCTBMMA, 3HA4ajy 3alUTMTH M HAYWHY HHXOBOT KOPHII-
hema, MecTy BHXOBOT HaJla’kerba UTIl, KaKo KOJl JIMIA Koja y
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BE3M OBHX J00apa MMajy u3BecHe npaBHO 3amTHhene nHTe-
pece, TaKo U y JaBHOCTH.

9. Mpunyuil uni@eprayuonaiusma Upasne 3awiiiuiie je
nocjieauIa cXBaTama, Koje CBe BUILE 3ay3UMa CBOje MecTo y
MehyHapoIHHM OKBHPMMA, 1a KyJITYpHa 100pa Mopajy outu
NocMaTpaHa Kao HOCHOLIM FeHyCHUX obeliexkja XxyMaHureTa
M J1a CTOra NPeCTaB/bajy KOJEKTUBHO J06pO 4NTaBOr YOBe-
YaHCTBAa M npeaMeT mehyHapoaue capajme.

10. Ilpunyuii cyipesmayuje 3awi@uiiie KyAmypHOT Hac.ie-
ha nag Holapedbama A0KAAHOT eKOHOMCKOT U Ypbanol paseoja.
Jenau o npBOpa3peHUX KYJITYPHHX 3ajiaTaka je obesdeberse
OyayhHocTH HCTOpH]E KOja ce ocuIia ycJiell epO3UBHOT IejCTBA
BpeMeHa, a y jou Behoj Mepu 360r aHTPONOJIOIIKH 3aKOHO-
MepHe 3acuerubeHoctn Oyayhnomhy ko homo sapiensa. Y
NpaBHOj MpaKcH, OBO NMoBJayM Behy nMpaBHY CHary akata o
3QLITUTU KYJITYPHUX 100apa, OTHOCHO BHXOBY PECTPUKTHB-
HY YJIOTY Y OJIHOCY Ha pa3BOjHE U MPOCTOPHO/ypbaHUCTHYKE
riaHose. MHCTHTYIIMjamMa 3alITUTe ce CTOra YecTo TnoBepa-
BA KOHTPOJIHA YJIOra Y MPOLElypama JIOHOIIeHa THX TUIAHOBA.
AKTe 0 3a1ITUTH KyJITypHOr Hacneha 6u, no npasuiy, Tpeba-
J10 [1a IOHOCE M XMjepapXMjCKy BUIIM ApKaBHU opranu's,

0. Ilpasne yciiianose MOKEMO OIPEIUTH KAO CUCTEM JIpY-
IITBEHUX OIHOCA MHJIYKOBAHMX, M MOJM(HKOBAHMX WITH 110-
JIP7KaHUX MPABHUM TTPOLIECOM (peaTHH NPaBHHU MOPEIaK) TAKO
12 CAYMEbABA]y JeMHCTBEHY LICJIMHY, 4 Y WIEaJTHOM MPABHOM
NOPeTKy ce U3pakapajy (aHTHLMIHPAjY) KAO CHCTEM BHLIIE
Pa3IMUMTUX rPyna NpaBHUX HOPMM KOje Ha jeIMHCTBEH Ha-
YHH PETyJIHIIY Taj CHCTEM JIPYIITBEHUX O/IHOCA.

Y obsacTy 3amTUTe KyJITYPHUX 100apa YCTaHOBA je Ky.1-
fypHo gobpo (y TeHyCHOM CMHCITY) OIIHOCHO HpAsHa 3audiiau-
Hia KyamypHux gobapa (y enumkioneaujckom cmuciy). [ojam
KyJTypHor 0o6pa ce 3anpaBo NpaBHO ONepalMoHaIu3syje y
MojMy MpaBHE 3alUTUTE KYITYPHMX nobapa M Ta penainuja
TEOPHJCKH U3PakaBa CHMHXPOHM]Y M IHjaXPOHH]Y NMpaBHOT
fporeca Ha 3aIUTUTH KYJITYPHUX fobapa.

U3 oBe npaBHe ycTaHOBE Ce 3aTUM W3BOJIM YWTAB HU3
HWKHX M IOCEOHMUX YCTAHOBA U IbUXOBHX [10JMOBA KOJH Mpe/l-
cTaBJbajy rnocebHe rnojaBHe 00OJMKE HACTA/Ie MHTEPIIOJALH-
JOM MHCTHTYTa KYJITYpHOT 100pa/lipaBHe 3alITUTe KYJITYPHHX
nobapa ¥ pasiMYMTHX YHUBEP3AJIHUX TIPAaBHUX MHCTHTYTA
(cBOjuHA, MTIL.), TAaKO 1a A0OMjaMO nMocedOHe HUKEe HHCTUTYTE
»CBOjJUHA HA KYJTYPHHUM 100pPHMA «,«CTApaTe/bCTBO HA KYJI-
TYPHUM J0OpUMa« UTIL.

VI — Coyujaana ¢ynxkuyuja npaBHe 3aliTHTE KYJATYPHHX
nobapa y enumkioneanjckom emuciy'? ce octapyije kao pe-
3yJITAHTA MAPTHKYJAPHUX [I€jCTaBa MOjEINHUX IPKABHHX
OpraHa OHOCHO OCTaJIMX NPaBHUX cyDjeKaTa KOjuMa JIpsKaB-
Ha BJIACT MPEKO MJEAJIHOI MPaBHOT MOPETKa JeJjerupa no-
ceOHe 3aaTKe y CUCTEMY JAPYIITBEHUX OHOCA MTOBOIOM 3a-
IITUTE KYJTYPHUX Jl0Dapa.

a. Y cknany ca, y oBoM paay ofapeheHoM reHyCHOM COoLu-
janom dyuxumjom>” cucrema npasHe 3amTHTE KYJITYPHUX
nobapa, OCHOBHM 3aJlaTaK CBMX IPaBHUX cybjexaTa yKibyye-
HHUX Y OBaj CHCTEM CACTOJH C& Y OUY8aY, OGHOCHO Clpeva-
samwy owliiehewa u Hapywasarma WeAosUIHoCHiU U360pHE Ma-
liepujaane cyiclidanye KyNTYpHUX TeKoBMHA onpehenor
OpymTBa (/UK YOBEYAHCTBA YOIIIITE).

Omrrehersa Ky ATypHHX f06apa MOTY HACTATH JIEjCTBOM
CHUXUjcKUx Gpoueca uil c6echux nsygekux pagrwi. Opa isa
00JMKa HacTaHka owrehema, OIHOCHO HapyllaBamwa LeJso-
BUTOCTH KYJATYPHHX f00apa oznpebyjy u u300p anekBaTHUX
MPaBHO-TEXHUYKUX CPEICTABA 34 HUXOBO CIIPEYABALE.

Ourrehema Koja moly nacmaidu N€jCTBOM CTHXHJCKHMX
npoueca ce npenynpehyjy nocpenno obase3srBambeM MpaBHUX
cyOjekara Ha oipeheHO YMILEHE Tj. Ha Mpeay3UMare Mepa
NPEBEHTUBHO-TEXHHYKE 3aLUTUTE TAKO J1a HENpEly3HMarme
OBHUX Mepa MNpeJICTaB/ba JeJIMKT (Heunmeme je nesukr). Cyo-
jexTH oBMX obaBe3a MOry OMTH IpKABHU OpraHH, rocebHe
JIPYLITBEHE OpraHu3aliuje (a HApouMTO T3B. jJaBHE CITyK0e) Kao
M MOjeIMHIIM U MTPaBHA JIMLA UMAOLIHM, OIHOCHO KOPHCHUIIN
0BMX Iobapa Kao W CTapaoly HaJl OBUM J100pUMa — ako cy
TAKBH MOCTABJbEHH.

IMoceban 06smK 3amTyTe 071 OlITehemha HaCTaAMX Jby/l-
CKUM pajiibama (Hapo4MTO Ip’KaBHUX OpraHa v MpasHUX JIn-
1, a1 (PU3NYKKX JIMIIA) MPEICTAB/bA 3aIUTHTA KYJITYPHHX
nobapa ofi pymema 1 omrehema rmyreM HeaJIeKBaTHE U He-
KOHTPOJIHCAHE AKTHBHOCTY HA HHMA, Y HBUMa WIH Y HBHXO-
BOj HEIMOCPeIHOj OKOJIMHU, 4 YHHE je NPABHH MPOLIECH Y BE3H
ca gpyuwiigeHuM HAAHCKUM Mepama, TOCeOHO ypOaHUCTHY-
KMM 1 MepaMa ypehera npoctopa.

Owrrehera Koja Cy Haciiaia NOAjEAHAKO [1€jCTBOM CTH-
XHJCKHMX MpOLIEca ¥ CBECHUX Palikbu yKJIamajy ce (restitutio
in integrum) TUMeE 1ITO MIEAJIHN TIPABHU MOPEIAK MPOIUCY-
je obaBe3e npeny3umara Mepa TeXHHYKe 3aiTuTe orrreheHnx
objekarta ofpeheHHM ApKaBHUM OpraHuMa, noceOHUM Jpy-
IITBEHUM OpraHu3anMjama (jaBHuM ciayxxbama) Win oBJani-
henum nojeannmMa (pusmuknm smumma). Hajsaxkauju ra-
KaB CyOjeKT cy noceOHe OpraHu3alije 3a 3alTUTy KyJITYPHUX
nobapa u crielMjaju30BaHe 3aHATCKE pajiibe.

Koz omrrehema koja HacTajy /byICKMM pajilama MpaBHU
MpOLEC Jiesyje NMPeBeHTUBHO, pPeripecuBHo (oamasiia) u mo-
npaBHoO nponucyjyhu oapeheHo HeuMmbemhe (UMIBEHE je ne-
amkT). [Tponyirame n3Bpiiekha jaBHO-NPaBHUX 0baBesa je
cIlyuaj Kajia je Heurmberke IeJIMKT, Al caMm y3pok omrrehema
MOZKE HACTYTTUTH YKOJIMKO je TO HEUHILEHHE YCJIOB 33 IEroBo
HACTyTamwe, Te ce U oBJie paau o owrehemwy 1ejcTBOM MpH-
POIHUX Tporieca.

1. Ilpesenitinero gejciiso NMPaBHOT TIPOLIECA POTUB OLITE-
hema KyaTYpHHMX 100apa ce 0CTBapyje Kao mherosa npumap-
Ha e(PMKACHOCT Tj. K0 YCTEIHO MHIYKOBAE UTIL. OTPeOHOr
noHamama npaBHUX cy0jekara caMO Ha OCHOBY TpPETH:E
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npuHynom (umu obehama T3B. MO3UTHBHE CAHKIIM]E) — MOHA-
MIAKBEM »110 IUCo3uLMju«. [TocpenHo npeBeHTHBHO IEjCTBO
MPABHOTI' MPOLIECa Ce OCTBapYyje KPO3 HEroBy CEeKyHIapHY
e(pMKACHOCT 3aCTPALIMBALEM MOTEHIIM]AJIHNUX NPEKPIIIa-
11a HOPMH O 3aIITUTH KYJITYPHUX 100apa (ykbyayjyhu u Oy-
nyhe noHamame caMux MpeKpIIMIaLia) AeJ0BAKEM ApPKaB-
HMX OpraHa NMPUMEHOM CaHKLIHMja MPOTHB MPECTYITHHUKA.

2. Pagwe Hellocpegre Gpumene pusuyxe Apuxyge uiu
foclasmarwa maepujatnux (fexnuyxkux) dpefipexa panu
oHemoryhaBama NMPOTUBIPABHOT MOHAAKA (pusnuko obes-
6ehemwe 1 TexHMuKo 0be3deheme) y Koje je yKbyueHo u u-
3UUKO eJIMMUHHCAE NPEKPIIMOLA U3 IPYIITBEHE CPe/IMHE Ha
ozipehern BpeMEeHCKHM NepUojl (Ka3He 3aTBOpa), 3aTUM pajiibe
CaMMX [APAKABHUX OpPraHa KOJU CYNCTHTYHILY THTYJIapa oba-
BE3e Ha HEroB payuyH, aKTH Ha OJIAKIIABalby MCIYyHhaBakba
MPaBHUX JANUCTIO3ULIM]A jJaB/bajy C€ KAO pajiibe IPKaBHUX Op-
raHa WM JIpyrux opiaaitheHux oprasa ca HernocpeHo (u-
3UYKH) TIPEBEHTUBHUM WJTH €(DEKTUBHUM [I€jCTBOM.

3. Bacuuiino gejciiiéo (0CTBapUBaH-E COLM)AJIHOT KOH(OP-
MH3Ma — KOHCEH3yca) JipskaBa ocTBapyje nponarupajyhm
onpeheny uneonorujy onmuTeapymITBeHe (MM ONIITEYOBE-
YaHCKe) BPeHOCTH KYATYpHUX f00apa u onpeheHor Haum-
Ha BUXOBOT KopuiThema MmyTeM eKCIITMIIMTHUX BPEIHOCHUX
CTaBOBAa M3pa’keHMX Beh y yCTABHUM M 3aKOHCKMM TEKCTO-
BUMa (HAPOYMTO Y T3B. OILUTUM OfipeidaMa) NO3WBabeM Ha
ozipeheny TeneosonIKy (MOpaHy, ECTETCKY WIH YyTUIUTAPHY)
NPUPOIY 3aKOHOMABHUX pEIleHA, a TaKohe M ycnocTaBibe-
HEM M KOHTPOJIOM 10CeOHUX ynpaBHUX, 0Opa30BHMUX U Bac-
MMTHUX OPraHa ¥ OpraHu3aluja, pKaBHUX CPEJICTaBa jaBHOT
nHpopmucama 1 ci1. OHO ce yBek y Behoj Hin Mam0j Mepu
Bpiuy Beh caMoM M3rpailboM 3aKOHCKHX MOjMOBA Y MIIEOJIO-
[IKOM ODJIMKY Kao M eKCIUVIMIMTHUM 3BAHWYHMM TBpJHaMa
y KaMnambaMa JIOHOIIeHha 3aK0HA, O NMPOjeKTOBAHO] HAMEHH
¥ kopuihemwy KyJATypHUX f0b6apa, myTeM 3BaHWYHUX Tyma-
yera, UTI.

Onpehene obaBese y nponarupary 3Hayaja U BpeIHOCTH
(ecrercke, IOKyMEHTapHE MTI.) KYJTYPHHUX Jo0apa uiu Ha-
YyuHa UXoBor Kopuiihema no0Hjajy M cneuujaanzoBaHe
OpraHM3aLMje 3a HbUXOBY 3aLITUTY (M3aBare MmyduKalmja,
CHUMame (pUIIMOBA, jaBHA npefasama, u3oxoe, npeseHra-
uje v ap.).

4., Pelipecusno gejciiigo NPaBHOT MOPETKA MPEMA [PEeKpILI-
oLMMa ce ocTBapyje omrehuBameM WK JIMIIaBakeM 3HaYaj-
HUX 106apa MpekpIIMoLa (BeroBor 31pasJba, c10boze, Tese-
CHOT MHTEIPUTETa UMOBMHE WM MpaBa) MPUMEHOM CaHKIuje
(perpubynuja). OCHOBHM 3ajaTaK MPUMEHE pPENpPEeCHBHUX
Mepa je ychiocliasmarwe Hopedika 3aliTUTe KyTypHUX 106a-
pa Kao MPUHYIHOT CHCTeMa (rpyrie npasuia o ynorpeou pe-
npecuje). OBaKBO MoHAIAkE APKABE CE UICOJOMIKH Mpel-
CTaBJba KA0 »aKT APYLITBEHE NpaBle« MpeMa JUIMMa Koja
ymamyjy (oHI KyatypHor borarctsa onpebenor apyumirsa,

JIOK Ce Mepa caHKuuje onpehyje y ckiay ca KOHBEHIMjOM Tor
NpYIUTBa (M3pasKEeHOM y NPABHUM HOpMama) 0 eKBMBAJIEHT-
HOCTH, OJIHOCHO Cpa3MepHOCTH npectyna u Kasue. Ty ce me-
ajy ¥ yTHIMTapUCTHYKA CXBaTamba 0 pehopMHUCaby MOYH-
HWJIAla, OMIITEM IPEBEHTUBHOM JIEjCTBY, WTIl., Y CAEjCTBY
ca pasjio3uMa JipskaBHe (MOJIMTHYKE) LEeJIMCXOTHOCTH.

6. OuyBame M3BOPHOCTH M 1IEJOBUTOCTH CYNCTAaHLIUje
KYJTYPHHX 100apa je JIOTUYKW U TEMITOPAJIHO HyXKaH, ajlk He
 I0BOJbAH YCJIOB 33 HUXOBO YK/bYUHBAHE Y KYJITYpPHE Mpo-
1IeCe JATOr APYIITBA U 32 OCTBAPHBALE HHUXOBE JPYIITBEHE
thynkumje. Osze je Heonxonan u npouec omoiyhasawa goc-
yanocu 0BMX 100apa jaBHOj ynoTpeOu Tj. BUXOBO UHTE-
IPUCARE Y CHCTEM 3a710BO/baBakba KYJITYPHHX NOTpeda (MpHH-
LMIM]EITHO) LIeJIOKYIHe MOIyJIaluje AaTor ApyLiTBa.

OwmoryhaBame TOCTYITHOCTH K0 yCJIOB Kopuithema KyJi-
TypHHMX fobapa ce crora jaBiba M Kao nocebHa dyHkiMja
NPaBHOT MPOLECca U U3PaKaBa Yy MPUCHIbABAILY CBUX [1OCE]1-
HUKa OBUX 00apa /la CBMM 3aMHTEpecOBaHUM rpahanuma
omoryhe npucTyn 10 BHX, /1a ce He NMPOTHBE HHUXOBOM jaB-
HOM M3Jlaratby WTI.

Jpyru Bun Te pyHKIMje jaBiba ce y 00JIMKY Cy’KOeHnX
pajiby HalJIeXKHUX OpraHa M OpraHu3ainMja yCMepeHux Ka
UCTTYH:EHbY MATEPHJATHUX M KOMYHHKALIMJCKHX YCIOBA M U3Bp-
ey TEXHUYKUX MOCJI0BA HEONXOAHMX 3a oMoryhaBame
NOCTYITHOCTH KYJATYPHMX Jo0apa yKYIHO] ApYIITBEHO]
nonynauuju. HajsHauajuuju obimk oBe QyHKIMje je T3B.
npe3eHTanuja KyaTypHux gobapa (usrpamma uHgpacTpyk-
Type., My3ejcke nocTaBke u Jip.).

B. Ilpema obauyuma 3awidiuiiie, coumjanna pyHkmja
[paBa 3allTUTe KYJITYPHUX f0o0apa ce ocTBapyje Kpo3 obesbe-
husame nporenypa, HaaJIEKHOCTH W NIOCTYIAKA 32 MHeXHUY-
KY 3auiiiiuiay, peseHiliu6HO-HeXHUMKY 3QWTHUTTY U HPUKYHbA-
we u uspagy goxymeniauuje. Ilppa npa obamka saumrrure
CTOje y jacHO] Be3M ca Jie(MHIUCAHOM TeHYCHOM COLIMjaJTHOM
(byHKIMjOM NpaBa 3a1ITHTE KYJITYPHUX 00apa, Te Hema 1o-
Tpede 3a BUXOBUM NMoceOHUM pasBujameM. [IpUKyTIbake 1
u3pajia JOKyMEeHTaluje MaK uMmajy crnenuduyan ub Koju
Ha NPBM MOTJIE]] HUje 10BOJLHO TpaHcnapenTan. Osjie ce pa-
11 O TIeT OCHOBHMX (pyHKIMja: 1. ckyna uagopmarmja o u3-
BOPHOM CTamy 00jeKTa HEONXOOHMX 3a HErOBO OUY8aH:E
(n3Boheme mepa TexHuuke 3airure), 2. nocedHOr M pea-
TUBHO TMOTHYHOT CBEIOYAHCTBA O 00jeKTUMa KOjH CY TOKOM
BPEMEHA YHUILITEHH WK TO MOT'Y OMTH, paiu IbMXOBE Uieal-
HE peKoHcapyKuuje, 3. cyiiciuimiyucara yBUIa Ha JIMILY MecTa
KOl HAYYHMX M IPYTMX MCTPaXKuBama, y 06pa30BHOM Mpo-
1eCy, UTL., 4. XpPOHMKE HAKHAIHUX 3GX6allila BPIICHUX HA KYJI-
TYPHOM JI00pY pajiv BMXOBOT pa3rpaHuyerha OJl H3BOPHUX H
5. CHMHTETHCAkA YUIEHUIIA O PASHOBPCHUM UCTHOPUJCKUM
OKOAHOCTAUMA Y BE3U Ca KYJITYPHUM 10OpPOM pajii 1eJIOBU-
TOI carjieflapamba HheroBe KyJITypHe M MCTOPHjCKE yiore M
3Hayaja, OIHOCHO BPEJHOCTH.
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VII — Tlpema obamumma gpacasnux ¢pynkuuja (eaactie)
NpaBHa 3alITUTA KYJTYPHUX f00apa MOKe ce MOAe]UTH Ha
3aKOHOJIABHY, CYJICKY M M3BPILHY.

1.'Y 3axonogasnoj ¢pynxuuju (legis latio) npkase Hanasu
ce IMIaBHM M3BOP OMIITHX NpaBHUX HOpMuZ! Koje y caBpeme-
HOj JIP’KaBM OPraHU3alMOHO YTeMeJbyjy IpYIITBeHYy (yHK-
LMy 3aIITHTE KYJTYpHHX nobapa ctBapajyhu T3B. cucidem
3QuItUTRE KyAYPHUX gobapa, KOjH ce cacToju ol (PyHKIH-
OHAJIHO MOBE3AHOT CKYIa JIPKaBHUX OpPraHa v JIpylmTBEHHX
WHCTUTYLIH]a.

Cucrem 3amTuTe, Kao mro je Beh peveHo, je cuctem (op-
raHCKM NMOBE3aH CKYI) MHCTUTYIH]a, (hopmasiHo iecpuHKca-
HUX OCHMBaEM OipeheHNX OpraHa 3aluTuTe KyJITypPHUX J10-
Dapa, pasrpaHUYEHEM IbHXOBE HAIJICKHOCTH U YTBphHBamkeM
00aBe3HOT MOCTYIKA BEHOT OCTBAPUBAA, a CAJPAHHHCKH je
nechMHUCaH Y BUILY [POIMCa O CaJipiKajy BbUXOBE [IeJIATHOCTH.

OCHOBHM (KOHCTUTYTUBHH) 3aKOHOGAGHU aKiil OOMYHO je
nat Beh y camoM ycTaBy y BUIy 0b6aBese 3aKOHOAaBHOT TeJjla
na noHece oarosapajyhe (3akoHcke) Mponmce O ycnocTas-
Jbakby CHCTEMa 3alITUTe KYJNTYPHUX 100apa M HAaYMHY Hhe-
rosor (gynknuonucama. Iopen osux dopmanuux onpendm,
y ycTaBuma ce 00UYHO Jaje v JeMHUIMja KyITypHOT 100pa
¥ Wb BUXOBE 3aIUTHTE M Kopuithewa U, eBeHTyallHO, Ba-
JIOpHU3aliMja BUXOBOT IPYIUTBEHOT 3HAYAja.

Y 3aBHCHOCTH 0]l cHCTEMa MpaBa (KOHTHMHEHTAJIHU WJIN
AHIJIOCAKCOHCKM) M OJ1 CTYIHbA Pa3BUJEHOCTH JATOr IPYIITBA
(a TMMe M Pa3BMjEHOCTH IPaBa TOT APYIITBA) NOPE]] 3aKOH-
CKHX, Moryhe je cTBapame HOPMH O 3aIUTHTH KYJITYPHUX 100a-
pa CAaHKLIMOHMCAHEM TOjeIMHAYHNX HOPMHU (TIpe cBera JeJiaT-
Hothy cyauje y ciy4dajy T3B. IPaBHUX MPa3HUHA) WM OTTIITHX
HOPMH, /CaHKIIMOHKHCakheM 00Muaja/ y BUIY CYJCKe npakce.

YKONUKO je 3aKOHOAABCTBO KOAM(UKOBAHO, 300r 3HAT-
HE XeTepOreHOCTH pasjIMYUTHX BpcTa nodapa (McTopHjcka
W/Mnu KyJaTypHa, ecTeTcka w/wim ynorpebHa BpenHOCT),
YTBphyjy ce caMo NMpHHIMIIK 3alITHTE 0K ce Hajsehun Opoj
MUTAaka O]l MAPTUKYJIAPHOT WK Makber 3Ha4aja peiasa rnpe-
HollekheM oBnalthewa ynpaBHMM OpPraHuMa Ja Ta MUTamba
ypele ONuITHM YIPaBHUM aKTHMA.

2. H3epuna hyHKkyuja je HapOYHTO 3HA¥ajHA AKO Ce Jie-
JIATHOCT 3aIUTUTE KYJITYpPHMX 100apa nosepasa nocebGHUM
ApxaBHUM (yripaBHMM) opraiuMma. M osnie je Hy:kHO pa3in-
KOBaHe MOJUTHYKE M aJIMUHUCTPATHBHE U3BPILHE (DYHKLIN-
je. Homrruky (pyHKIM]Y NOJMTHYKH M3BPILHKA OPraHy Bpiie
YIJIABHOM JIOHOIIEHEM OIMIITHX aKaTa Ca LIMPOKUM IHCKpe-
LIMOHUM TpaBuMa (ypende, NpaBUIIHUIIN), NaBABEM [HPEK-
TMBA HUKMM aIMMHUCTPATUBHUM OPraHMMa M KOHTPOJIOM
LEJIMCXOIHOCTH BUXOBOT Pajia, 3aTHM IyTeM yTHllaja Ha nep-
COHAJIHM CacTaB aJMMHUCTPATHBHUX OpraHa (MMEHOBambe,
CMEHUBAKE W JIP.), Kpo3 00aBe3Ha TyMayema Npomuca u,
Haj3aj1, Kpo3 Ha/30p Haj cipoBohemeM U3NaTHX IMPEKTHBA
¥ 3aKoHHUTOLIhY HBUXOBOT pajia.

AJIMMHUCTPaTHBHHM OpPrany 00aBJbajy NeJaTHOCT 3alliTh-
Te KyJITYpHUX no6apa y TpM OCHOBHA Buja: 1. Kpo3 corncrse-
HY JIEJIATHOCT HENOCPEIHOr 00aBJbatba M0C/I0BA HA HBUXOBO]
3QIITUTH (TEXHUYKO], IPEBEHTUBHO-TEXHUYKO], M3PaJIU I0KY-
MeHTalunje), 2. IOHOUICHEM ONIITUX U NMOjeiMHAYHUX IPAB-
HUX aKaTa U CTAB/bAaIEM y MOKpeT npoleca onpehusama u
M3BpILABAKA CAHKIMja (MpaBHA 3alITHTa) M 3. BPLIEHEM
HernocpeHO NMPUHYIHMUX aKaTa CrpevaBamka W3BpLIEHa Jie-
JIMKaTa Ha KyJITYpHMM A00puMa, oMoryhasama npuMeHe u
NpUMeHe caHKIMja (ynpaBHO NpaBHE MEpE).

3. Cygcka sawiauitia KyaTypHAX nodapa HeMa HEKHX
nocebHUX cretnpUYHOCTH U OCTBAPY]j€ Ce Kao CYJICKO CTBa-
parbe U npuMeHa Baxkehux npaBHUX HOPMU O 3AINTUTH KYJI-
TypHux 06apa.>? ¥ cynckoj npakcu, Hajuemthe ce jaBibajy
cliop o ceojclisuma (Kao NMOCIeNIA HY)KHOCTH fiehHHUCabA
KYJTYPHHMX 00apa y YCTaBHUM M 3aKOHCKHUM TEKCTOBUMA Y3
kopuiiherwe MpaBHUX CTaHAAp/a — »KYJTYPHH U UCTOPH]CKH
3HAYA]«, »PETKOCT«, »BPEIAHOCT JIPEBHOCTH« U CJ1.) U CHOp O
MoIyhoj HameHu Kao UHTEPIPETAlMjH HErOBE BPEIHOCTH U
MoryhHOCTH peBHUTaIM3alMje, OJHOCHO YKJlanama y caBpe-
MEHE KHBOTHE TOKOBE.

Y oKkBMpY CY[CKE 3alITHTE, ApKaBHU OPraHu M JIpyre op-
raHu3aije 3alTHTE MOTY Ce MOjJaBMTH Kao TYKHOLM M Kao
TYXKEHHU, Y YJIO3M BelITAKa WJIN CBEJIOKA, T OHA HUJE Je[IHO-
cMepHa, Beh je remerbHO yemepeHa Ka basiancy usmehy sbya-
CKMX M rpahaHckux rnpasa, norpeda ocaBpeMembaBamba J1py-
LITBEHE yJIore KyJITYPHUX 100apa 1 jaBHOT MHTEpPeca 3a 04y-
BamEM KYITYPHE M UCTOPHjCKe DalITHHE JaTor IpYIITBA.

VIII — KysnrypHa 100pa MMajy v ugeoaowxy (yHkuujy
MHKOPIOpUpaHy y omuty (hyHKIHMjy 1npaBa 1 Jipxase, a Koja
ce CacTOju y ONpaBlaBamy W MPUKPUBaILY NoceOHMX 00/U-
Ka NPUHYJIHE APYHITBEHe OpraHu3aliuje 1 Heje/IHake pacroje-
JIe IpyIITBEHEe, eKOHOMCKE, MOIUTHYKE U I0CEOHO KYITypHe
mohu y narom apyumrsy. Ona Moxke OMTH (DyHKIIM]a JIETHTH-
muzanuje nocrojeher 06MKa NOMMTHYKOT CHCTEMA WIIH 110~
crojehux 00mKa BJACTH (HAPOUMTO T3B. MEMOPH]jaJIHHU CIIOME-
HHIIH, KTHTOPCTBO Hajl BEPCKUM 00jeKTMMa HMT/.), CBETOBHE
Win cakpayse adupmanmje apxasHe mMohM, onpasaaBamba
ozipeheHNX HAMOHAIHUX, BEPCKUX WM IPYTUX HCTOPHjCKMX
J0rMH M npeteH3uja u ci1. OBa (pyHKIH]a ce y NpaKcH OCTBa-
pyje nyteMm (haBopu30Bamba 3alITHTE, OJp/KaBaba M Ipora-
rupama camo oxpeherux Kyarypuux nobdapa.

Hammyje oBe (yHKIMje ce MCNo/baBa Ka0 CUCTEMATCKO
YHUILITABae WIN 3allyIlTake OBUX 100apa y CKJIOMy oJpe-
hene yHyTpauime Wi Crio/bHe NOJMTHKE (HITP. aCUMMJIaLMje
HAIMOHAIHNX MabHHA, TEPUTOPUJATHUX NIPETEH3M]a YHHILI-
TaBamka UCTOPH]CKHUX 10Ka3a O »IPEXOBMMA U3 MPOILIOCTH«
MOje/IMHUX JIPXKAaBa UM HALIMja U CJL.).

[ToceOHM 0OAMIM MICONOLIKE CBECTH, MOAPKAHU U U3-
pa’keHW MPABHUM CHCTEMOM, MPE/ICTaB/bajy KyATypHa 100pa
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Ka0 aKTyeJHO Y MOTIYHO OMIITe-APYIITBEHa, HaKO j& HbHUXO0-
Ba peaJiHa yJiora yBek AeJIMMUYHO U ONpaBlaBambe Mocroje-
he (KacHe WM HALIMOHAJTHE) BJIACTH M JIPYIUTBEHHX ONHOCA
HEpaBHOTIPAaBHOCTH. JI0rMoM O OMIITe-APYIITBEHOCTH CE YBEK
MPUKPHUBAjJy YTWINTAPHU MOHOIOJ, IPHBATH3ALM]A M €KO-
HOMCKO MckopuinthaBame OBUX j100apa y NpUBaTHE M TPyn-
HE CBpXe, KOMeplHnjamM3anmja v .

W3a Maeonomknx npejicTaBa 0 KyJITypHHM I00pHMa Kao
jaBHUM 100pHMa KpHje ce U (paKTHYKa HEPaBHOTPABHOCT Y 110~
CTYMHOCTH OBUX 106apa Cpa3sMEPHO EKOHOMCKO] WM TIOJIHTHY-
K0j MohM nojeaiMHaLa v rpyna (npUBaTHe 30MPKe, EKCKITY3HB-
Ha 3/1ara M aMOUjeHTH, MPOCTOPHO YaajbeHa 100pa, u3iarame
Ha MECTMMA JIOCTYTHUM CaMO eJIMTH, CKYTIE yJIa3HHLIE HTIL. ).

U y mehynaponuum ogHocuMa KyJaTypHa ao0pa ce ko-
pUCTE Kao 0 MOJUTHKE KOJIOHWJATHOT M HEOKOJIOHH] aJIHOT
n3pabibuBaba (KOHIEHTpallnja 0BHX 100apa y MeTporosiama,
M/bayuKa HalMOHAJIHOT OJ1ara APYTUX JprKaBa, OIUIMB KYJITYp-
HUX no6apa Ha OCHOBY eKOHOMCKe Hanmohwm, ¢aBopusoBa-
e U HAMETaHe COTICTBEHE KYJType, HaBohewe Ha onpehe-
HE MCTOPHjCKe ornuuje U Jp.).

Y cneunudHOM NOAPYYjY JbYICKE KYJITYpPE, KOjy MHOTH
W3 MICATMCTUYKMX Mo0yaa JI0KMBI/baBajy Kao CBOJEBPCTaH
pe3epBaT HEOKPHEHOI XYMaHHMTETa, JApiKaBa M MPaBoO Kao
CHA’KHO MIICOJIONIKO CPEJICTBO, Y CABPEMEHOM CBETY jOII yBeK
TEMEJLHO MOJE/HeHOM CHAKHUM KJIACHUM W KYJITYPHUM CY-
MPOTHOCTUMA, CBOJUM ey(eMHCTHYKMM [IeKJiapaiiMjamMa u
3aBOUBMBHM TMO3MBHMMA HA 3ajeIHUYKO aHIaKOBakbe 3a »Oll-
IOTY CTBAP NMpaBa« M 3a »CBETCKO WM HALMOHAIHO OJaro«
MCTOBPEMEHO JIONPHHOCE OUYBakby OJHOCA Y KOjJHMa je YOBeK
»TIOHWKEHO, Tpe3peHo, Nopod/beHo M HanyinreHo OGuhe«
(Mapxkc). TecHa nosesaHoCT KyJType (Kao pOIHOr MecTa),
npaBa (Kao HBEeHOT MHCTPYMEHTA) M MIICOJIOTH]je TAKO Hasa3n
CBOj M3pa3 M Y NMPABHO] 3alITUTH KYJITYPHUX 00apa.

Hatiomene:

1" O kynrypiom n06py kao Takeoj Besn B. Moj pan »Ilojam kyaryp-
HOT JIo0pa Kao Besa NnojMoBa Kyarype u uctropuje«, lnacunk JJKC
op. 19 1995, 40-44.

2 Cau oBM 061mIM 3aurTHTE MOy GMTH ypeheny 1 mopKanu npas-
HHM CHCTEMOM, 112 OM Y HAjIIMpeM CMHCIY U OHW MPeJICTaBIbAIH
ODJIMK »IIpaBHE 3aIITHTE«. 324 IbHX je KAPaKTEePUCTHYHO TO 1a MO-
Iy CACBHUM IYHOBPEIIHO MMOCTOjaTH 1 Oe3, 0NHOCHO, MUMO era. Ho
y OBOM pajly MH ce BaBUMO camO OHOM 3alITHTOM KOja Cé BPLIH
HPGSH()-WEIHHHKH.H CpencTeuma.

Panu n3berasama Moryhux Hecrnopasyma, OBjle MCTHMEMO J1a ce
Hema y BHJIy HH jenan onpehenu, olHOCHO peainto nocrojehn npas-
HM cucTeM, Beh /1a OBaj pajn MMa nNpeTeH3Hje Ha KBAJMTET OTIiTe
Teopuje.

4 Koju ce oBJie cxBaTa Kao NPOLEC CEEVKYAHIY gpYITTBEHILY URITED-
aKiija Ha OCTBAPUBAILY JIPKABHE BIACTH.
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5 ¥ koMe Biaa Haueso camofiomohiu (Koje YjenHo CIymu Kao Kpu-
TEPHJYM NPABHOCTH/HENPABHOCTH — MPABHO je J03BOJLEHO OHO
noHalame Koje 6M npencTaBbano AENUKT Ia HHje ¥ caMo /pena-
THMBHO CpasMepHa/ peakimja Ha JeJnKT) NpaBHUX cybjekara.

€

HMnak, mano je BeposatHo sia Ou y cayuajy mehyHapouHor criopa
OKO I:MXOBE 3amTuTe Wi kopuithewa Morao nohu y 063up sehu
CTEeneH Melliama ¥ HHTEPECHO NMoapyyje APYrux Apkapa Koju 6u ca
CODOM [M0BJIAYHO HEOTPAHWYEHO Melllaibe (PaT) na Yak W OrpaHu-
YEHO Melllaibe (penpecanmnje) Kao BUIOBe camornoMohu noppeheHnx
npxasa. Oso Hogpyuje vy caspemenum YCa0suma Kapaximepuiue
fipe ceela capagmwa u yaajamua Homoh (nnp. mehyHnapoate opratu-
saunje kao mto je YHECKO) nocpenosana Opranusanujom yje-
aniernx Haumja (OYH) mako, HamasiocT, aKTH JPKaBHOI WM
IpYrHX BHIOBA OPraHM30BaHOI BaHIA/JIM3Ma HUCY WMCKJ/bYHYEHH Y
cayyajesuma mehyapkasHux win MehyHaUHOHATHNX, PACHUX M
BEPCKHMX cykoDa.

Taksa uxTeHIM]a OLTHKYje U MehyHaponny » Konsenuujy o 3am-
THUTH CBETCKE KYJATYPHE M npupoane dairruae« (»CayxkOenu Jmer
C®DPJ« Gpoj 12/74).

B. » KoHBeH1Hjy 0 3a1ITHTH KYITYPHHX J0Dapa y ciiy4ajy opyAaHor
cykoba« (»Cayxbenn smer @HPJ« 6poj 54/55)

M3yserak nocroju kana ce apkasa (IpAaBHM Opran) y (pyHKUIH]H
JAUITUTE jaB/ba KAO TUTYJIAP CTBAPHHX MpaBa Ha KyJATYPHHM J10-
OpuMa (HITp. BIACHMINTBO, CJYKOEHOCT) WM Kao cybjekT obmmra-
IIMOHMX OJIHOCA (NPaBO Npeye KyNoBHHE, Iy’KHOCT HAKHAJIE LITeTe
360r orpaHMyaBaika npasa CBOjHHe MepaMa 3amrure). OBne nMa-
MO cJiydaj (OCHM MOMEHYTOr Clyyaja HaKHaje WTere) [a e HHCTH-
TYTH NPUBATHOI 1IpaBa KOPHMCTE KA0 CPENCTBO 33 OCTBAPHBaH:E
jaBHo-npasHe ¢yHkumMje apxkase (nako modus aquirendi OBHX HH-
CTUTYTA MOKe OMTH jaBHONpaBaH).

10" Ogie ce mcnosuImje OMIITMX HOPMM MIEATHOT PABHOL OPETKA

NpPUMELY]Y IIMPEKTHO, 683 KOHKpeTH3alluje myTeM J0HOMeHha Mo-
JjeMHauYHMX HOPMU (OCHM Y CJIydajy criopa) Kao T3B. 3alliTUTa ex
lege (rpaBHO-NONUTUYKH 3aXTEBH KOjU Ce MOCTABIbAjy KOJ OBa-
KBHX HOPMH Cy CTOra noceGHO CTPOrd Te HBHXOBE JHCHO3HIIHje
Mopajy f1a Gyiy 1 ropes cBoje ONITOCTH I0BOJLHO ofpeheHe Tako
na omoryhasajy senocpeany npumeny). Ocum Tora, HyKHA je
nocebHa aKTUBHOCT [IpKaBe Ha IBHXOBOM TPOTArHpamy Kako oM
nonpie 1o csectu mwro Beher 6poja cybjexara npuMere.

Hapagno, oGe oBe BpcTe npaBa ce Hazase y Hepa3JiyuMBOM (Oprat-
CKOM) jenuHcTBy Beh u 360r Tora IO M MOJMOBM M JIEJATHOCTH
MaTepHjasiHor nipaBa O6uBajy hopMasM30BaHH 0 M3BECHE Mepe
(nobujajy npasHH 06JIHK).

© Mu ce, u3 NpaKTMYHKUX pa3iora, MIAK JPXKHMO HaBeleHe Tpaju-
MoHasHe mojesie. Tako BUAMMO J1a je 1paBHa 3al0THTa KYJITYp-
HUX 100apa japHa (GyHKIW]a MOBepeHa NocebHUM IpKABHUM WITH
APYIITBEHUM OPraHMUMa, PeryJiMcaHa UMIEPaTHBHUM MPONMCHMa
rlie ce HUILTA He MPEeryiiTa ayTOHOMH]H BOJbE MojeanHana. 3a se-
huHy Noc/oBa Ha 3AMITHTH KYJATYPHHX 100apa, K40 W 33 HAYMH
HBHXOBOr Kopuiihera, NpaBHUM NOPETKOM ce MpOoITHEYje a caMo
akt crporo oapehenor muua (1 Hajuewhe no crporo onpeheHoM
MOCTYIKY WM YCI0OBMMA) He MpelCcTaB/ba NeMKT — 3 CXBATaba
3AUITHTE KYJATYPHHUX 100apa Kao NeJaTHOCTH 01 JaBHOT HHTepeca
NPOMCTHYE W aVHOPUTIAPHOCT peiy.aucaisa.

OBu CTPYYHH OPraHH CY YKJIOTULEHH Y IpAKaBHY XMjepapXujy Te ca
sehum wim mMamum opaamhemnma MehycobHO KOOPIMHHpaHU M
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cyGOPIMHUPAHH TAKO 1 CAYHILABA]Y JEIMHCTBO Ca CHCTEMOM YIIpaB-
HUX oprana. Ha nesiatHocT OBUX opraHa npuMeErsYjy ce y H3BeCHO]
MEpH NPONHCH O OPraHU3alMjH YIpaBse U MPONHCH O YNPaBHOM
MOCTYIIKY, TAKO /1a # OHY 0OMYHO pacnionaky onpeheHOM KOIHyH-
HOM JIp’KaBHE BJIACTH Y OKBHPY CBOjE HAIEAKHOCTH,

B. 3akon o saurruth ciomennka kyarype Penybauke Lipre Iope,
(»Cayx6enn smct PL« 6p. 47/92), unawu 76.

IMpasHa Havena (MaKcHMe) Cy OMIITa MpaBuia pykopohera rpax-
THUYKOM JieslaTHonhy cTBapaba u MPUMEHe NMPABHUX HOPMHU TIpeMa
onpehenoj crasnoj Besn usmehy Buiie npasuux nojmosa. IMpema
TOM CBOJCTBY OHAa MOrY OMTH M M3BOP NPAaBHUX HOPMU Y CMUCITY
OMnuITer NpaBwia Koje je npaBHo obase3Ho stricto sensu (Kao 1eo
npasHOr 00MYaja MK 3aKOHA), KOJL CI000IHOT CTBAPAHA TIPABHHUX
HOPMH NPHIMKOM [MONYHaBaba MPaBHMX MPa3HUHA WM TOCPEIHO
Ka0 PYKOBOJCTBO Y TyMadery MpaBHUX nponuca (ciobonua oue-
Ha JIOKa3a, KBaJH(HKalMja, TPaBUYHOCT).

Y cayuajy opyxanux cykoba, obeneskaBame KyITypHUX nobapa
MMa KOHCTHTYTHBAH 3Ha4aj. Heke onpenbe Mehynapojine konseH-
1IMje O 3AIUTHTH KYJITYPHHUX 1100apa y cly¥ajy opy’aHor cykoba ce
NPUMEILY]Y CaMo Y cllydajy lia je oDeJiesaBathe U3BPLICHO Y CKIIALy
ca MponUcHMa.

O Tome nerasbHo y MoM pany »Orpanudera MpaBa CBOjUHE Ha
Kyatypuum aobpuma«, Fnacauk JKC, 6p. 17, 1993, 17-22.

Kao mro je, no 3akony o kyarypaum no6puma PC (»Ca. rnacHuk
PC« 6p. 71/94), o unp. Baana penydauke Cpouje.

Coumjanna cyHKIMja IpkaBe W NPaBa Kao YKYMHO (OPraicko)
JIEjCTBO KOjé OHM OCTBApYjy y CHCTeMY ApYIUTBA MHIYKYjyhu, Mo-
muukyjyhu win nogpxasajyhu onpebena Jbyacka noHamiama m
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THMe 1 ofpeheHe IpylITBeHe MpoLece NPETHOM NPHMEHE WK TPH-
MEHOM JpKaBHE NpUHYIe Wik Hyhemem oipeheHHX MOBOJLHOCTH
(npomonmoHaiHa gyHkimja).

TTopest oBOT (reHYCHOT) CMHCJIA, COLMjasHa (hyHKLIMja ApKaBe U rpa-
B MOJKE C€ OJIPSIMTH M Y eKCTEH3HBHOM (EHLIMKJIONE/IN]CKOM) CMH-
CJIy KA0 NMOBe3aH CKyM MOc/IeIMIa CHCTEMa IPKABHUX JIEIATHOCTH.

Koja ce mose onpeanTy 1 ka0 3a0BO/bABAILE JIENA KYJITYPHHX M0~
Tpeba HyKHUX 3a ONCTAHAK CBAKOT IPYLITBA W TO: YCMOCTABIbALE
KoH[uHyuiiiela uciopujcke ceecin jeHoOr Hapo/a (WK Yak 4uTa-
BOI' YOBEYAHCTBA) /MOBECHU MXTErPUTET/, 3a10BOJLABAME aKillyel-
HUX ecliellickux Holipeba JbyIn, Naku JIPYLITBEHN pa36oj Ha OCHOBY
yeaspuasarwa gocruHymux Wexosuna (Tpaimimje) jeHor Hapoaa
(VT YMTaBOr HOBEYAHCTRA ) /EKOHOMCKH, TEXHHYKH, HAYYHH, YMET-
HIYKM 1 hrtosodeku nporpec/ Te Hajsan nacaehusawe yaompeonux
apegHoCiiii CTBOPEHHX PAIOM MPETXOJIHUX reHepaliuja oHa ce, y -
PeM CMUCITY, N0jaBibyje ¥ Kao OPraH|30BaH 1 Ha JpAKaBHOj Mohu 3a-
CHOBAH JIONPHUHOC HECMETAHOM OJIBUjarby JIPYIITBEHOT KHBOTA.

[Ipema HalweM CXBaTamy: CUCTEMA HHGOPMAlKja O OMILITHM H Tpaj-
HHMM 3ar0BECTHMA 3aKOHOJABHUX OpraHa.

PemaBameM CriopoBa JIOHOMIEHEM IMPABOCHAKHUX OJUIYKA O M0-
CTOjalby WJIM HENocTojamby NMpeKpiiaja win onpeheHor sHaverma
nponuca (questio facti u questio iuris) M3pUIIAKLEM 3aMIOBECTH O
M3BPILIEY CAHKLM]a (rpabaHCKMX WM KPHBHYHMX) WM HErNo-
CPellHUM M3BPILABAKEM CAHKIMja WIN KOHCTATOBAEM Jla Cy Ha-
CTYIWIIM YCJIOBH NpeaBrheHn HEeKHM MPOIMCOM, Te oipehuBamem
npasa u obaBe3a CTpaHaKa, CYJOBW MPUMEHY]Y U HCTOBPEMEHO
CTBApajy MpaBo 3alITHTE KYITYPHUX A00apa, yKiamajy aHTHHO-
MHje Y OBOM IpaBY YHUME AONpPHHOCE ePUKACHOCTH JIPKABHE MPH-
HyJIe M PaBHUX CPECTaBa 3a 3alITUTY KYJITYpHHUX fobapa.
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SUMMARY: Dragan Milunovic

A SHORT THEORETICAL INTRODUCTION
TO LEGAL PROTECTION OF CULTURE HERITAGE GOODS

The association of culture and history, represented in special
way by culture heritage goods. is one of the specific modes
of synthesis of the merit of sublimity, which emerges from
the force of historical continuity, and the moment of beaury
perpetually rediscovered and thus recreated by modern man.

Culture heritage goods are at the same time objects used
by people, representing thus an unavoidable political aspect
of our existence. The law is an instrument of politics, but at
the same time it also is its hindrance, acting therefore in
contrasting directions, which are reflected in the protection
of culture heritage goods as well. That is why in each legal
system there are conservative and creative parts, as well as
there is an ambivalence of each legal system in regard to
protection of culture heritage.

By all means, one should not concede to »well-intentio-
ned« parts of the legal system, and expand the comprehension
of the law’s positive role to protection of culture heritage as
a whole.

Legal protection of culture heritage represents a conser-
vative part of the legal system, which attempts to diminish
the dynamism of intentional change in material aspect of
culture continuity of the given society. At the same time it
has to prevent destructive effects of time and natural and
social adversities acting upon the roots of our historical
memory.

Five actual modes of protection of culture heritage could
be discerned: 1. Technical protection, 2. Preventive-technical
protection, 3. Gathering and building the record. 4. Protection
by social planning and planning and regulation of space, and
6. Legal protection.

Legal protection is established and effectuated in the
realm of: public law, international and internal law, material
and formal law, and objective law.

In the system of law, it is represented in constitutional,
administrative, civil and criminal laws. Both the scope and
content of protection do not permit it to be treated as a sepa-
rate legal discipline. Therefore it is partially dissipated in the
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noted legal branches, except for parts that are explicitly
thematic and (eventually) codified.

In regard to areas of protection, the protection of culture
heritage appears as protection of mobile and immobile cul-
ture heritage goods. It is performed in libraries, archives, film
libraries and museums (mobile heritage goods) and by acti-
vities in protection of the monuments of culture (immobile
heritage goods).

Certain basic principles of the protection of culture heri-
tage are: that it is an activity of special (public) social interest,
that activities which interfere with substance of the culture
heritage are monopolized by scholarly and authorized insti-
tutions, that the damage done to culture heritage goods is
irreversible, that culture heritage is regularly protected ex
lege, the principle of registration, the principle of limitation
of property rights by public law, the principle of putting it
under social surveillance, internationality of protection and
principle of publicity, etc.

Basic institutes in the area of protection of culture heri-
tage are: culture goods (in terms of genus) and legal protec-
tion of culture heritage (in terms of general reference). The
institute of culture goods is legally operationalized by the
institute of legal protection of culture heritage.

Social function of the legal protection of culture heritage
is maintenance, i.e., preventing damage and destruction of the
ensemble of original material substance of the given society’s
culture heritage, as well as providing its availability to the
general (public) use.

Ideological function of culture heritage is indivisible from
official objectives stated by the law. It is expressed as to jus-
tify the actual government and inequal social relations, as well
as to legitimize and affirm particular religious, national or other
historical dogmas and pretensions. International aspect of that
function is expressed by inequal possibilities of access to the-
se goods, which depends upon economic and political power of
particular states. It also represents a part of colonial and neoco-
lonial exploitation policy in regard to small and poor nations.



